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1. INTRODUCTION: THE COMPLEX RELATIONSHIP BETWEEN
INVESTMENT LAW AND ENVIRONMENTAL LAW

The relationship between foreign investment and the environment is a
thorny one.

Inthelast 15 years, investment disputes with environmental considerations
have constantly raised in number, but the relationship between foreign investments
and the environment is far from clear'.

Many factors seem to contribute to this situation. Firstly, investment
tribunals often ignore or are hesitant to refer to international environmental
law instruments and, more often, do not know how to deal with environmental
concerns’. In that regard, it has been noted that “[t]he environmental measures
adopted by host States [are] thus seen as ‘suspicious’(...) andin all event ‘subordinated’
to international (investment) law (by virtue of the rule that international law prevails
over domestic law). This view (...) has sometimes been extrapolated to the assessment
of genuinely environmental and even internationally-induced measures, with the
unfortunate result that environmental considerations remained legally subordinated
to purely economic considerations™. This is principally due to the circumstance
that investment treaties, both bilateral (BITs) and multilateral (MITs), do not
usually contain environmental considerations. Moreover, in the absence of treaty
provisions dealing with environmental issues, it is frequently debated whether
measures adopted for environmental purposes constitute legitimate use of the
State’s police powers. Therefore, until now, environmental considerations raised
in investment disputes have been treated by investment tribunals as being purely
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domestic or absorbed by the broader question whether measures adopted for
public policy purposes can be considered legitimate.

However, although timidly, references to the environment are more
frequently appearing in recent investment treaties, both multilateral and bilateral.

First ofall, it is often more frequent that Parties to investment treaties recall
their commitment towards the respect and the protection of the environment in
the treaties’ preamble. For example, the 2004 U.S. Model BIT contains a provision
which states that the parties desire to achieve the objectives contained in the treaty
“in a manner consistent with the protection of health, safety and the environment™.
The Norway 2007 Draft Model BIT contains an analogous provisio5.

Moreover, some second-generation BITs and MITs contain substantive
provisions referring to the environment. For example, Art. 11 of the before
mentioned Norway Draft Model BIT, states that “the Parties recognize that it
is inappropriate to encourage investment by relaxing domestic health, safety or
environmental measures or core labour standards”. Similarly, the recent Canada-
ChinaBIT prescribes that “[t] he Contracting Parties recognize that it is inappropriate
to encourage investment by waving, relaxing, or otherwise derogating from domestic
health, safety and environmental measures”®. The meaning of such clauses is quite
clear: the parties of an investment agreement are under an obligation not to lower
the level of protection in order to attract foreign investments and, therefore,
international obligations cannot prevail over domestic environmental law’.

Besides obligations prescribing not to lower domestic standards of
environmental protection, some recent investment treaties contain also clauses
excluding State responsibility under the treaty for regulatory measures adopted
for environmental reasons.

For instance, the already cited U.S. Model BIT contains a provision under
which the Parties agree that “nothing in [the] Treaty shall be construed to prevent
a party from adopting, maintaining, or enforcing any measure otherwise consistent
with this Treaty that it considers appropriate to ensure that investment activity
in its territory is undertaken in a manner sensitive to environmental concerns’®.
As for multilateral investment treaties, Art. 18(3) of the Energy Charter Treaty
prescribes that the host State is entitled to “regulate the environmental and safety
aspects of [the] exploration, development and reclamation [of its energy resources]

within its Area™.

However, notwithstanding the growing number of environmentally-
related disputes addressed to investment tribunals (and in particular to ICSID
tribunals), and the increasing inclusion of environmental considerations in
investment treaties, at the time of writing investment awards have never been
based on treaties’ provisions making express reference to environmental
considerations.
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This context includes a recent award on the Chevron Corporation and
Texaco Petroleum Company v. Ecuador case, rendered by an arbitral tribunal
instituted under the Permanent Court of Arbitration (PCA), under which
a conflict between environmental law and a foreign investor’s protection has
arisen. The Chevron case has become very famous because of the media coverage
and for the juridical saga connected to the contamination derived from the
petroleum operations in the Ecuadorean Amazon put in place by the oil giant
Texaco Petroleum Company. It has been noted that it is “an unprecedented
case due to its importance and the severity of injustice in its origin, the extreme
inequality of means amongst the parties, the simultaneous use of national and
international forums, and also to the significance sentence pronounced in Ecuador
and the perseverance of the victims™''.

In our perspective, this case is particularly interesting in order to test
the sensibility of investment tribunals when a juxtaposition between investors
protection and environmental rights comes at issue. Here the investment
tribunal had to verify whether the judgments rendered by Ecuadorean Courts
for environmental damages suffered by Ecuadorean citizens violated a release
agreement concluded between the investor and the Quito's Government and
thus amounted to a breach of the United States- Ecuador BIT. The case thus has
faced the right to a safe environment counterposed to the right of protection of
investments made in the host State.

In order to understand the facts of the case and the implications at issue, a
step back needs to be done. Therefore, paragraph 2 will analyze the relevant steps
of the juridical saga which led to the PCA Tribunals decision. Paragraph 3 will
be devoted to the analysis of the case before the Permanent Court of Arbitration
in more detail. Finally, in a conclusive paragraph we draw upon this analysis to
examine the implications of the case for the relationship between the environment
and foreign investors protection, and to make some final remarks.

2. THE JURIDICAL SAGA

The case before the PCA is only a piece of a complex legal process, and
it cannot be properly understood without taking into consideration previous
chapters of this judicial saga.

The dispute arose from the pollution caused in the Amazon rainforest, in
Ecuador, by the drilling for oil made by Texaco Petroleum Company (TexPet), an
American company participating in a Consortium with Ecuador and Ecuador’s
state-owned oil company, Petroecuador, that explored for and produced oil under
concession contracts. In 2001 TexPet was acquired by the Chevron Corporation.
In 1993 a group of farmers and indigenous tribe members filed an environmental
tort suit before the Federal Court of New York against Texaco, claiming for
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environmental damages caused by the oil production of the Company in the
Amazon in the 1970s and 1980s (so-called Aguinda litigation).

In 2001, the case was dismissed on forum non conveniens grounds: the US
Federal Court stated that it was not the appropriate forum to hear the case which,
instead, had to be submitted to the Ecuadorean Courts.

Meanwhile, in 1995 TexPet concluded with Ecuador a Contract for
Implementing of Environmental Remedial Work and Release from Obligations,
Liability and Claims (so-called Settlement Agreement) under which Texaco would
have made remedial works on the polluted territory in order to be released from
liability for the polluting operations made. In 1998 Ecuador and Petroecuador
concluded a Final Release Agreement with Texaco, certifying that TexPet had
performed all its obligations under the 1995 Settlement Agreement and which
released Texaco, its affiliates and principals from liability for environmental
impact in the former Concession area. Art. 5 of the Settlement Agreement stated
that “the Government and Petroecuador shall hereby release, acquit and forever
discharge TexPet [...] of all the Government’s and Petroecuador’s claims against the
Relesees for Environmental Impact arising from the Operations of the Consortium’,
intending “claims”, under Art. 5, para. 2, of the Agreement as “any and all claims,
rights to Claims, debts, aliens, common or civil law or equitable causes of actions
and penalties, whether sounding in contract or tort, constitutional, statutory, or
regulatory causes of action and penalties (including, but no limited to, causes of
actions under Article 19-2 of the Political Constitution of the Republic of Ecuador)”.

It must be recalled that at the time only Ecuador could have brought a
diffuse claim under Art. 19-2 of the Ecuadorean Constitution to safeguard the
right of its citizens to live in an environment free of contamination. Therefore, the
Quitos Government was the sole who had the legal capacity to make and waive a
diffuse claim under Art. 19-2 of the Constitution.

However, in 1999 Ecuador adopted the Environmental Management
Act, a law which, amongst others, recognized that physical or juridical persons
had standing to bring claims for violations of the right to a safe environment
guaranteed by Art. 19-2 of the Ecuadorean Constitution.

In 2003, on the basis of the new law, a group of Ecuadorean citizens sued
Chevron before the Provincial Court of Sucumbios, asking for compensation for
the environmental damages caused by the oil Company (Lago Agrio litigation).

In 2011, Chevron was condemned to pay 8,6 billion US dollars, which
would have become 18 if the Company would not issue a public apology'.
Chevron did not apologize and appealed the Provincial Court of Sucumbios’s
decision. The appeal confirmed the 2011 judgment”. In November, 12, 2013, the
Supreme Court of Ecuador definitely condemned Chevron to pay compensation
for the environmental damages caused in Ecuador, establishing that the decision
applied to the defendant and its subsidiaries, and ordered the execution of this
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judgment against Chevron Corporation in Ecuador and in countries where it may
have assets'*.

Because of the lack of Chevron’s assets in Ecuador, the Lago Agrio
plaintiffs filed claims in Canada, Brazil and Argentina. On June 5,2013 Argentina’s
Supreme Court lifted a freeze on Chevron’ assets, rejecting any tie to the Ecuador
litigation, on the assumption that the Chevron’s subsidiaries had not participated
in the case against Chevron Corporation (in Ecuador) and were legally distinct
units. In Brazil there are still no decisions on the matter. In Canada, after initial
reluctances, in September, 4, 2015 the Canadian Supreme Court ruled that the
plaintiffs were able to sue Chevron and its Canadian subsidiary.

At the same time, Chevron filed an international arbitration claim
before the Permanent Court of Arbitration at the Hague. The arbitral tribunal
was constituted in accordance with the BIT between United States and Ecuador
of 27 August 1993 and the UNCITRAL arbitration rules'. Before that Tribunal,
Chevron advanced that Ecuador breached the US- Ecuador BIT™.

In particular, the Company alleged that the Quitos government had
unlawfully influenced the domestic courts’ decisions, compromising the judiciary’s
independence and that such judgments constituted a violation of the 1995 and
1998 agreements, by which Ecuador guaranteed Texaco that it would have released
it from all the claims possibly connected to the polluting activity put in place by
Texaco, having them a civil, administrative or criminal nature. Therefore, Chevron
assumed that Ecuador had breached the fair and equitable treatment standard
under Art. II(3)(a) of the BIT and Art. II(7) under which foreign investors are
recognized the right to have access to domestic courts. Chevron’s objective was
clearly that of avoiding execution of the Ecuadorean judgments, and it reached
its aim since on February, 9, 2011 the PCA ordered Ecuador to “take all measures
at its disposal to suspend or cause to be suspended the enforcement or recognition
within and without Ecuador of any judgment” against Chevron'. The order was
confirmed by subsequent PCA’s provisional measures. However, Ecuador refused
to conform to the orders and, on February, 7, 2013, the PCA tribunal recognized
that it had breached its orders and reaffirmed the need for Ecuador to suspend
actions aimed at executing the domestic judgments’®.

As to the merit of the case, the tribunal decided to divide the decision
in two tracks: Track 1 would have dealt with the question of whether the Release
Agreement entered into by Texaco and the State precluded the claims in the Lago
Agrio litigation. Track 2 would have focused on the denial of justice claims"’.

On 17 September 2013 the PCA tribunal issued a first Partial Award on
Track I which gave answer to some preliminary issues®. In particular, the PCA
tribunal analyzed the scope of the 1995 Settlement Agreement, both under a
subjective and an objective profile.
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As regards the subjective profile, the Arbitral tribunal had to address
whether Chevron could benefit of the Agreement. The 1995 Agreement was
in fact concluded between Ecuador and Texaco, which had been acquired by
Chevron only later, in 2001. Ecuador sustained that Chevron could not invoke
the Settlement agreement, while the oil Company insisted that it was a “Releasee”
under the it, which extended to Texaco’s “principales y subsidiarias”.

The PCA tribunal recognized that the scope of the Agreement extended to
Chevron, since “Chevron is contractually privy to the 1995 Settlement Agreement;

in other words Chevron is ‘party’, albeit not a signatory party such as TexPet™'.

In our perspective, the relevant part of the PCA decision on Track I(A)
is that relating to the objective scope of application of the Release agreement.
In that regard, Chevron alleged that the Settlement Agreement released TexPet
and its affiliates of any liability for all public interest or collective environmental
claims and also for all individual claims for personal harm. In the decision of 17
September 2013, the tribunal retained fundamental to analyze what kind of claims
were covered by the 1995 and 1998 Agreements. If consideration of this issue had
led to the conclusion that the release covered all claims, there would have been no
need to consider the issue whether the Lago Agrio litigation regarded individual
or diffuse claims.

The 2013 decision has been further developed by the more recent Decision
on Track 1B dated 12 March 2015, where the tribunal focused on whether the
Lago Agrio complaint involved or not collective claims (here defined ‘diffuse rights
claims’), which were precluded under the Release Agreement.

3. THE OBJECTIVE SCOPE OF APPLICATION OF THE 1995
SETTLEMENT AGREEMENT: IS THE RIGHT TO A SAFE
ENVIRONMENT A DIFFUSE OR AN INDIVIDUAL RIGHT?

Art. 5, para. 2, of the 1995 Settlement Agreement specifies that the release
covered “any and all claims [...] including, but not limited to, causes of action under
Article 19-2 of the Political Constitution of the Republic of Ecuador’.

The PCA tribunal had to determine whether the reference made by
Art. 5 of the Agreement to the right to a safe environment, as guaranteed by the
Ecuadorean Constitution, impeded the Lago Agrio Claimants to have access to the
Ecuadorean courts to submit claims for environmental damages against Chevron,
as alleged by the oil Company.

The tribunal proceeded by first analyzing the scope of the release, with a
particularlook at the reference made to Art. 19 of the Ecuadorean Constitution, and
then verifying whether the State could validly waive the right to ask compensation
for the violation of the right to a safe environment as constitutionally guaranteed.
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As regards the scope of the release, the tribunal found that “[t]he release
does not extend to any claims made by third persons in respect of their own
individual rights” and, therefore, that claims “both for personal harm claimed by an
individual and also the personal claims made by identifiable Aguinda Plaintiffs in
New York” were not covered by the 1995 Agreement®. To the contrary, actions for
diffuse or collective rights, defined as “indivisibile entitlement(s) that pertain to the
community as a whole” were certainly covered by the Settlement Agreement, since
at the time only the State was entitled to protect the right guaranteed by Art. 19
of the Constitution® The tribunal recognized in fact that “under Ecuadorian law
at the time when the 1995 Settlement Agreement was executed only the Respondent
could bring a diffuse claim under Article 19-2 to safeguard the right of citizens to
live in an environment free from contamination. At that time, no other person could
bring such a claim”™**.

The fact that the Environmental Management Act of 1999 recognized the
right to claim under Art. 19-2 of the Constitution to individuals was considered
to be of no relevance to the lawsuit.

The subsequent question to be answered and left unresolved by the
provisional Award on Track I was, therefore, that regarding the nature of the
rights which the Lago Agrio litigation aimed at guaranteeing.

The starting point of the analysis made by the PCA tribunal in the
Decision on Track 1B of March 2015 was thus that “the questions dividing the
Parties are whether the Lago Agrio Plaintiffs asserted in their Complaint only diffuse
claims, brought only in a representative capacity for their communities (...); invoked
only those communities indivisible rights; and did not claim any individual harm or
seek any individual remedy. The Claimants answer “yes” to these questions; and the
Respondent answers “no™>.

In order to conduce its analysis, the tribunal decided to free itself from the
formal standing of the Lago Agrio plaintiffs and to consider the alleged causes of
action and the substantive nature of the alleged rights invoked by the plaintiffs®.

Under this perspective, the tribunal retained that “a plaintiff's pleading in
regard to the broad scope of environmental harm caused by a defendant’s wrongdoing
and a claim for relief in the form of remedial works did not, by themselves, affect the
characterization of a claim as an individual claim under Ecuadorean law™”.

Having this in mind, the tribunal observed that the Lago Agrio complaint
was a re-statement of the Aguinda litigation filed in New York, and stated that
the claims under the two different proceedings were substantially the same®.
The tribunal therefore concluded that, since the Lago Agrio complaint included
claims substantially equivalent to the individual claims pleaded in the Aguinda
complaint, it couldn’t be considered as pleading exclusively or only diffuse claims.

In other terms, the tribunal did not exclude that the Lago Agrio complaint
could include claims which could be qualified as diffuse claims, but the similarity
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of the Lago Agrio complaint to the Aguinda one demonstrated that also individual
claims were pleaded in the first complaint®.

The award thus implied that the plaintiffs had a legitimate cause of action
against Chevron, notwithstanding the Settlement Agreement and the remediation
undertaken by Texaco in the past.

4. THE RIGHT TO A SAFE ENVIRONMENT AS AN INDIVIDUAL
RIGHT

The Chevron case is a milestone in the panorama of international
investment law since, to our knowledge, it is the first and only investment case
which has dealt with the right to a safe environment (in the words of Art. 19
of the Ecuadorean Constitution, the “right to live in an environment free from
contamination”).

The weakness of the Chevron case, however, is due to the fact that the PCA
tribunal did not analyze the right to a safe environment under international law.

The tribunal’s grounding its decision on Ecuadorean law instead of
international law has manifold explanations. In principle, there is an objective
justification: the tribunal had to establish the scope of Art. 19-2 of the Ecuadorean
Constitution, and therefore it was bound to apply the Ecuadorean domestic
law. Moreover, it must be recalled that the international investment system
is often considered a sort of self-contained regime, not willing to enter into
communication with other areas of international law and in particular it “seems to
be leaning toward separation of human rights and investor’s rights*. Many scholars
have expressed their preoccupation on that regard®'. Moreover, the relationship
between investment law and the environment is, possibly, even more complex,
since the placement of environmental rights in the realm of human rights presents
some grey zones. As it has been observed, “Environmental rights - that is, rights
understood to be related to environmental protection — are late arrivals to the
body of human rights law. The drafters of the seminal human rights instrument,
the 1948 Universal Declaration of Human Rights, did not include environmental
rights. Nor, at the time, did the national constitutions to which the drafters looked for
inspiration”. Today, the relationship between human rights and the environment
is still controversial and, therefore, international law does not constitute a
clear point of reference as to the nature and scope of environmental rights for
investment tribunals®.

As to the right to a safe environment, it has to be noted that, since the
seventies, it has found more and more recognition within conventional systems
of human rights’ protection. Some of them only indirectly refer to it as a
fundamental human right: for example, the European Court of Human Rights
case law environmental issues have been considered in relation to the right to
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life under Art. 2 of the Convention and under Art. 8 which protects the right to a
family life**. Other conventional systems expressly attribute autonomy to the right
to live in a safe environment: under Art. 24 of the African Charter on Human and
People’s Rights and under Art. 11 of the additional Protocol to the Inter-American
Convention on Human Rights, to which Ecuador is a Party, the right to a safe
environment amounts to an autonomous individual right.

Coming back to the cited PCA decisions on the Chevron case, it has to be
noted that, while the First Partial Award on Track I seemed to be restrictive as to
the interpretation of the nature of the right to a safe environment, the 2015 Award
shows more openness as to the qualification of the Lago Agrio complaint as diffuse
or individual claim®. The PCA tribunal has in fact the merit of having conducted
its analysis autonomously, freeing itself from formal considerations and previous
decisions.

Above all, the arbitral tribunal has lost a good occasion to make reference
to international law. It is undisputed that the tribunal’s decision had to be founded
on the Ecuadorean law. However, once more this case evidences the scarce
sensibility of the investment tribunals towards environmental law.

In other terms, the tribunal could have made an effort in order to
interpreted domestic environmental law in light to international law. To the
contrary, no reference is made by the tribunal to international law, which could
offer some guidance on the reconstruction of the right to a safe environment under
Art. 19 of the Ecuadorean Constitution. For example, regarding the qualification
of the right to a safe environment as a diffuse or individual right, it could have
been recalled that under Art. 24 of the African Charter “all peoples shall have the
right to a general satisfactory environment favourable to their development”: this
right, notwithstanding its diffuse nature, can be claimed both by individuals and
by non-governmental organizations before the control body of the Charter*.

Therefore, international law could have represented a useful tool for the
interpretation of the nature of the right to environment, even if a customary rule
on that regard seems to be lacking and the international protection is principally
founded on human rights conventional systems.

Conclusively, it should be recognized the courage and the “intellectual”
autonomy of the tribunal as regards the reconstruction of the nature of the rights
claimed by the Lago Agrio plaintiffs. However, even in the absence of an express
authorization in that direction under the U.S.-Ecuador BIT, an attempt to interpret
the right to a safe environment in the light of international law could have been
made.

The reasons of investment tribunals’ diffidence towards other branches
of international law, and environmental law in particular, have already been
underlined and do not need to be recalled”. There is trepidation to see whether
investment tribunals will be more willing to integrate environmental considerations
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in future decisions grounded on investment treaties which authorize them to
apply international environmental law by making express reference to it.
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Abstract

This work aim to analyze the relationship between the foreign investiments and the
Environmental Law. For it, it is questioned about the role of the International Environmental
Law, having in account that the Treaties of Investiment, both bilateral and multilateral,
have only recently started to embrace the environmental issue, generally in its preambles.
In that sense, it is examined the factors that contribute to this situation, as far as the role of
the States in the execution of environmental policies affected by clauses contained in such
treaties and of the Tribunals of Investments to whom disputes are directed.

Keywords: Chevron Case. International Environmental Law. Treaties of Investment.
Tribunals of Investment.
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O DIREITO AO AMBIENTE SEGURO E O CASO DA
CHEVRON: UMA NOVA PECA DO ENIGMA SOBRE
A RELAGAO ENTRE O MEIO AMBIENTE E OS
INVESTIMENTOS ESTRANGEIROS

Resumo

O presente trabalho destina-se a analisar a relagdo entre investimento estrangeiro e
direito ambiental. Para tanto, indaga acerca do papel do direito ambiental
internacional, tendo-se em conta que os tratados de investimentos, tanto bilaterais
quanto multilaterais, s6 recentemente comeg¢am a contemplar a questdo ambiental,
geralmente em seus preambulos. Examinam-se, deste modo, os fatores que contribuem
para esta situagdo, bem como o papel dos Estados na execugdo das politicas
ambientais afetadas por clausulas constantes de tais tratados e dos tribunais de
investimento a quem as disputas sdo dirigidas.

Palavras-chave: Caso Chevron. Direito ambiental internacional. Tratados de
investimento. Tribunais de investimento.
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